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In the Matter of

Republican Victory Committee, Inc., a/k/a
Republican Victory 2004 Committee
and Jody Novacek, in her official
capmty as treasurer

Jody Novacek, in her personal capacny

BPO, Inc.

BPO Advantage LP
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GENERAL COUNSEL’S BRIEF

L STATEMENT O CASE

This matter arose from a complaint filed by the Republican National Committee with
the Federal Election Commission, alleging that the Republican Victory Committee, Inc. a/k/a
Republican Victory 2004 Committee and Jody Novacek in her official capacity as treasurer
(“RVC™), Jody Novacek in her personal capacity, and BPO, Inc. and BPO Advanmage LP
(collectively, “BPO") violated the Federal Election Campaign Act of 1971, as amended (“the
Act”).! That complaint alleged, among other things, that the RVC, BPO and Ms. Novacek
fraudulently misrepresented themselves as the Republican National Committee (“RNC”) and
the Republican Party when soliciting funds. See Factual and Legal Analyses for RVC, Jody
Novacek and BPO (setting forth bases of resson to beliexe findings).

The ensuing investigation confirmed and uncovered additional evidence thet the
RVC, BPO and Ms. Novacek accepted more than $50,000 in contributicns as a result of
phone solicitations and mailers that fraudulently misrepresented the RVC as the RNC and/or

as an agent of the Republican Party. The phone solicitations and mailers, which were crafted

' BPO, Inc. was the equivalemn of a parem company for BPO Advantage, LP. With respect to the activities that
are the subject of this maner. BPO operated as a single unit. Therefore. we have addressed the BPO entities
colleczively in this Brief.

SENSITIVE
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by Ms. Novacek, both explicitly stated and implied that the money was being collected on
behalf of the Republican Party. Ms. Novacek had previously worked on behalf of
Republican committees such as the RNC and, as demonstrated by her actions and statements
at the time, she knew that the RVC could not validly claim that the RVC was working with,
for or on behalf of the Republican Party. Moreover, although the recipients of the
solicitations cortribited a significant mnount of money, there is no evidence that any funds
weee ever peovided by RYC te the' Republlican Party, any of its local, state or natiensd
committees, any other political committees, or any candidates, nor were the funds used for
other political activities. Therefore, in drafting and sending the solicitation scripts and
mailers and in communicating with the vendors who conducted the calls, Ms. Novacek, the
BPO entities and the RVC fraudulently misrepresented themselves as working on behalf of
the Republican Party.

Based on the results of the investigation, which are set forth and analyzed below, the
General Counsel is prepared to recommend that the Commission find probable cause to
believe that the RVC and M. Novacek, in her official and petsonal capacities, knowingly
and willfully violated 2 U.S.C. § 441h(b)(1); the RVC and Ms. Novasek violated 2 U.S.C.
§ 441d(a); and BPO knowingly and willfully viaiated 2 U.8.C. § 441h(b)X2).

.  STATEMENT OF FACTS

Both RVC and BPO were created entirely by Ms. Novocek, and other than vendors
she was the only person ever to act on their behalf. Through these entities, Ms. Novocek
made fraudulent misrepresentations to fundraising vendors and to the general public stating

or implying that the RVC was raising money for the Republican Party and/or the RNC. In
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response to these fraudulent solicitations, the RVC received approximately $75,000% in
contributions. Furthermore, the disclaimers added to the solicitations did not conform to the
Act’s requirements.

A. Ms. Novacek And The BPO Entities

Ms. Novacek had extensive prior experience working in telemarketing fundraising for
political clients and spucifically for Republican sapdidsws and political commitiees. She had
made azils for palitival oasdidates and ciber political entities sine: 1982, and had ven
worked as a contractor for the RNC, the National Repuhlican Sanetorial Cammittee, and
some state Republican parties. Depositian of Jody Novacek dated July 6, 2006 (“Dep.™), at
21-24, 25:15-18, 43:3-44, 55:12-57:7. Ms. Novacek acknowledged that, in those activities,
she handled RNC scripts and direct mailers, including somne solicitations, and had an
understanding of how the RNC handled its solicitations and phone bank calls. Dep. at 45:
20-25, 46:3-22, 47:1-8.

Ms. Novacek incorporated the RVC in Texas in early 2004. See RVC Articles of
Incorporation. Ms. Novacek initially requested status from the Internal Revenue Service as a
non-profit corporatiom undur cection S01(¢)(3) of the Insernal Revenne Code and Imer filed as
a 527 organimstion. Dep. Ex. 1 (Respunse to the Campleint) and Ex. 2 (RVC Form 8871). In
June 2004, Ms. Novacek filed a Statement ef Organization with the Comumission. Dep. Exs.
3,4 (RVC Form § Statement of Organization and Amended RVC Form 5). Ms. Navacek

essentially was the RVC: no one else assisted her or was an employee or member of, or even

2 As will be explained in greater detail in Section IL.B.1., the Respondents deposited $50.292 as a result of the
solicitations made by Apex CoVantage, L.L.C. for tirt RVC. In shdition, Apex hhs been holding sa: additianal
$14.869 in contributions that were imended for the RVC that Ms. Novocek never took possession of due to the
termination of the contract between Apex and the RVC. RVC also received approximately $10.063 in credit
ca=d wensactions as a result of the calls made by Adverrage Direct Commumications, luc. ax belmif of the RVC.
These figures (50,292 + $14.869 + $10.063) when added 10gether total the approximate figure of $75.000
referred 1o throughout the Brief.
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a volunteer for, the RVC. Ms. Novacek described herself as the “founder” of the RVC and
the organization as her “brainchild.” Dep. at 62:5-7. She conducted all RVC activities from
her home and had no other help, other than the assistance of neighbors to help take in her
mail or open envelopes when she was out of town. Dep. at 62:9-4:14, 65:20-66:2, 84:12-25.
Ms. Novacek admitted that she alone did all the work for the RVC. Dep. at 63:20-64:8.

Ms. Nevacek also created and owared BPO, Ino. and BPO Advantage LP, and she
acted as prasident of and conductad ali oparatiozs for those entities. Dep. at 41:12-15.
Ms. Nevacek explained that they were really the seme entity, created as two distinct legal
entities for Texas tax purpases, and that she used BPO to enter into business transactions and
contractual obligations on her own behalf as well as to enter into negotiations, contracts and
agreements on behalf of the RVC. Dep. at 18:16-23, 41:12-15, 111:11-21, 112:9-17.

B. The Solicitations

Ms. Novacek crafted a telemarketing fundraising campaign to solicit donations to the
RVC, and made all financial and contractual arrangements through BPO. While it should
have been obvious 1o the average person that fiwey could not claim RVC was operating on
behalf of the Republican Party, li should heve been particularly obvioas to Ms. Novocek
given her experienee. Howsever, her statemuests med astions, discussts] in greater deteil
below, demcmstraz that ke intended both the contritators and a vendor nmking the calis to
believe that they were contributing to or working for the Republican Party or RNC.

To conduct the first set of calls. Ms. Novacek, through BPO, hired Apex CoVantage,
L.L.C. (“Apex™) as a subcontractor 1o make fundraising calls on bebalf of the RVC, and
either Apex or the RVC followed up the fundraising calls with mailings requesting the

promised contributions and donations. A few months afier the program with Apex was



11844291240

10
11
12
13
14
18
16
17
18
19
20

2]

71

23

MUR 5472 (Republican Victory Committee)
Page 5

terminated, Ms. Novacek began a second set of calls with a different vendor, Advantage
Direct Communications (“Advantage”). Advantage made similar solicitation calls, and the
contributions appear to have been collected only through credit card payments. In total, the
Apex and Advantage solicitations gamered approximately $75,000 in contributions.
1. dpexCalls and Letters

In late 2003, Ms. Novaeek contacred Tom Maddux, an individual who had recently
begun working at Apex but with wiacm Me. Nowszek had besn professionally scquaine for
many years, and proposed thst Apex becdme inwolved with political calling. Affidavit of
Tom Maddux dated October 20, 2006 (“Maddux Aff."), 1Y 3, 6-7. Apex had never done such

. work in the past and Mr. Maddux was interested in obtaining new business for Apex, so he

agreed to work with Ms. Novacek. /d. Ms. Novacek provided Apex with a list of potential
contributors and a call script, and Apex utilized its call center based in India to conduct the
calls. Dep. at 113:15-114:2. The scripts were created and edited by Ms. Novacek. Dep. at
118:4-8. Each recipient who agreed to send a contribution then received a letter created and
mailed by Ms. Novacek providing additional information and instructing the recipient where
10 send the contribution. Dep. Ex. 9 (RVC Letwers). The contributions initially were semt
directly to a powt offies bex held by Ms. Novacek;, lavr somes were it 10 a sesend post
office box set up by Apex to hold the checks for Ms. Novacek. Maddux Aff. § 14.

All of the Apex personnel with whom we spoke believed that the calls were being
made on behalf of the Republican Party and/or the RNC. ﬁis included Mr. Maddux; Mr.
Shashi Gupta. the president of Apex; Mr. Adam Booth, a person who assisted with training
Apex’s employees at the call center in India; and Ms. Radhika Murari. a person charged to

assist with the program in Virginia. Maddux Aff., 1§ 9-10: Report of Investigation (“ROI*")
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of Shashi Gupta, p. 1; ROl of Adam Booth, p. 2; ROI of Radhika Murari, pp. 2, 4-5. They
initially believed the program was for the RNC because of the name of the entity and the way
in which it had been presented by Ms. Novacek. For example, Ms. Novacek had told Mr.
Maddux that she was working for and was on retainer with the RNC and that she was in
charge of its omgoing telemarketing. Maddux Aff., §9.} Therefore, when Ms. Novacek
preposed that Apex make calls on behalf of the KVC, Mr. Maddux assumed that the calls
ware for the RNC. Maddur. Aff., §9.

Other actions by Ms. Novacek led Mr. Maddux and the others at Apex to believe they
would be working for the Republican Party. Far example, the Statement of Work attached to
the contract between Apex and BPO, signed by Ms. Novacek, described the program as
“Outbound Telemarketing Fundraising for the Republican Party” and discussed the revenue
split that will go to the “GOP” (ROI of Tom Maddux, p. 16; Dep. Ex. 14 (Attachment 1
Statement of Work #1 and Apex-BPO GOP Revenue Distribution Projections)). Furthermore,
when negotiating the contract between BPO, on behalf of the RVC, and Apex, Mr. Maddux
and the others at Apex asked Ms. Novacek why the eatity was called the “Republican
Victory Cemaruittee™ mrd not the RNC. Ms. Novacek explained that the RNC was an
“umtirella organizotion™ sud that the umboelin spvered the aalls propased by Ms. Novasek.
Maddux Aff.. § 10; ROI of Shashi Gupta, p. 2. Having not besn invalved in political calling

3 At the time, Ms. Novacek was also working as a consultant for Advantage, and assisting Advantage in setting
up two call centers in Nebraska by helping with training and other management issues. AfTidavit of Jeff Butzke
dated September 23, 2006, 3 2-4. Advantage was conducting fundraising calls for the RNC at that time. Jd.,
99 3-4. However, Ms. Novacek was not on retainer or otherwise employed by the RNC. Affidavit of Trevor
Person for the RNC dated October 26. 2006, § 7; Complaint, p. 3.
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in the past, the Apex employees had no reason to doubt Ms. Novacek’s explanation.*

In the RVC'’s telephone call solicitations, the callers were instructed to ask whether
the recipient was a registered Republican. Once that was verified, they asked for support for
“our state candidates and President Bush’s agenda” because “[i]t’s going to be tough to beat
the Democrats this fall.” The caller explained, “Your financial help is critical 50 Republicans
can win....” Dep. Ex. 7 (RVC-Apex Seript). The caller never stived that ihe RVC was not
affiliated with the Republican Party.

If a recipient expressed confusion during the call, the caller was directed to use a
series of “rebuttals,” drafied by Ms. Novacek. Dep. Ex. 8 (RVC-Apex Rebuttals). The
rebuttals set forth answers to possible questions by call recipients, such as questions
regarding for what purpose the money would be used; questions asking who and what the
RVC was; or statements expressing unhappiness with President Bush or the war in Iraq.
However, only if the recipient of the call explicitly articulated some hesitation or confusion
related to the questions set forth above did the caller explain who or what the RVC was (“a
national group that supports state aixd local candidates™); indicate in even an indirect way that
the RVC was not affiliared with the Republita= Party, the Republicen National Committee or
Pazsidet Bush (vefer call recipionts to Brsh-Cheney enmphign/RNC wobsitz or pizoe
mumbers for Bush-Cheney campaign and/or RNC if requested); oréndicate far what purpose
the donated money would be used (“your gift will go to help candidates who are in close

races and need help to put them over the top™). Dep. Ex. 8. Some of the rebuttals were

4 Other examples of Ms. Novacek’s actions that led Apex employees to believe they were working for the
official Repubicun Pty and/or the RNC include & smript proposed as part of titet codtarat (but which may not
have been used) that stated the callers were “calling for the Republican Party™ (Dep. Ex. 14. Exhibit A1A); a
memo drafied by Ms. Novacek to Adam Booth, which described the program as a “GOP commitiee™

(Dep. Ex. 13): and Ms. Novacek's proposal 10 conduci calls (although it is unclear if these calls were made) to
verify pledges that stated the recipient had recently received a call from “one of our agents ... with the
Republican Party” (see RVC Verification Caliback. March 2004).
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drafted prior to Apex beginning the solicitation calls and some of the rebuttals were drafted
as a result of questions received when the calls were placed. Dep. at 140:18-141:25.
Regardless, the basic script itself was never changed to correct or minimize any
misimpressions.’

The calls were then followed up with letters and retumn envelopes. The letters
included the foowing statements, which elther explicitly or implicitly referred to the
Republiasn Pasty:

e “Contributions or gifts 10 the Republican Party are not
deductible as charitable contributions.”

e “I'm grateful owr Party can count on your help to support
Republicans across the country win elections.”

® “The Republicar Pamy can count on my support to help
candidates zt thie stae and local level. 1'm pronnd to lielp owr
Party prepare for the November election.”

@ “] am psoud to help the Republican Party prepare for toe
November election.”

® “I'm grateful you are fully supportive of President Bush and
our Republican Farty.... Please join me to ensure our Party is
ready to stand up @ the liberal pundits.”
Dep. Ex. 9 (RVC Letters) (empiiasis addesd).
In addition, we obtaimed tape recordings of some of the calls made by Apex’s affiliate
in India and it was clear that the callers stated, at least on occasion, that they were calling for
the Republican Party. For example. one call began, “Hello my name is Alicia and I'm

calling for the Republican Party.” It thanked the recipient for his past support, discussed the

* For exmmple, in one “rebuttal™ script drafied by Ms. Novacek, if the recipiem of a call indicwed his or her
displeasure with President Bush. the caller was 1o state that the *money will not go to President Bush.”

Dep. Ex. 9. However, when call recipients requested official Bush-Cheney '04 or Republican Party
pazephemalia ar informaice. the “reburail” did mu clasify dan migingwsiens as 10 wio was aalldg. but merely
directed the recipient to the actual Bush-Cheney "04 and RNC websites. Jd.: Dep. at 141:4-25.
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need to oppose Senator John Kerry and Democrats, and stated that the recipient’s support
was necessary to “support our state candidates and President Bush.” Afier the individual
agreed to make a contribution, he asked, “Now, this is the Republican Party?” to which the
caller responded, “yes.” The caller further stated at the end of the call that the contribution
was not tax deductible.

Further=vore, the recipients of the calls belicved that they were being asked to
contribute to the Repuhlican Party ar the RNC. We spoke with two sete of individuals:

(1) six individuals who received solicitation calls and made contributions to the RVC azai
(2) four individuals who had received solicitation calls, but who did not make contributions.
The latter group consisted of individuals who had complained to the RNC, typically because
they believed the RNC was outsourcing calls to India and they disagreed with that practice.
Every member of both groups with whom we spoke believed that the calls were made on
behalf of the Republican Party or RNC. ROI of RVC Contributors; ROI of RNC
Complainants.

All who made contributions believed that they were giving to a sub-group of the RNC
or to a group similar to the National Republican Senatorial Committee, and all believed that
their money was going to be used towaxd the ce-elactios of President Bush. ROl of RVC
Contribunors, pp. 2-6; &ee also ROI of RNC Comptainants, pp. 4. 7. The fact that many
people believed they were contributing to the Republican Party, the RNC and/or Bush-
Cheney '04 is reflected in the fact that nearly one hundred checks deposited by Ms. Novacek
were made payable 10 those organizations, or it was otherwise reflected in the memo line that
the money was intended for use by those entities. Ms. Novacek alternately claimed that any

check made payable 10 those entities was returned 1o the sender or that she deposited such
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checks by accident. Dep. at 144:12-20; 273:2-5; 84:3-6. Bank records show that none of
these checks were forwarded to or spent on behalf of the RNC or Bush-Cheney *04.

Bank records show that the RVC deposited $50,292 as a result of the solicitations
made by Apex for the RVC. From the beginning, Ms. Novacek was in charge of collecting
incoming contributions at a post office box she set up. At some point, Ms. Novacek agreed
that Apex should begin cellecting ifie contributions, so Apex set up a separute post office box
and begen receiving contributions thexe, holiling those fimds for Ms. Naviewek. Meddux AfT,,
7Y 14-15. Howevar, afier Apex requasted acsess 1 the knzk stiesments to check the ratords
of contributions, Ms. Novacek broke off the agreement with Apex and refused any attempts
by Apex to contact her. /d., § 15; ROI of Tom Maddux, p. 5; ROI of Shashi Gupta, p. 3. As
a result. Apex has been holding an additional $14,869 in contributions that were intended for
the RVC.

2. Advaniage Solicitations

The RVC and Ms. Novacek then engaged in a second series of solicitation calls
utilizing a different contractor, Advantage, after the contract with Apex was terminated in
April 2004. Ms. Noveoek had be=n a professional aaguaintance of the president of
Advaatage. Jeff Buake, for many years. Affidavit of Jeff Butzke dated Septemsber 23, 2006
(“Butzke Aff."), 7§ 2-4. Mr. Bmzke had extensive experience ia professianal palitisal
calling and had known Ms. Novacek through that work. Jd. As noted supra, he had hired
Ms. Novacek as a consultant to Advantage in 2003 to assist Advantage in setting up two call
centers in Nebraska and to help with training and other management issues. Jd.. § 4.

In October 2004, Ms. Novacek suggested to Mr. Butzke that Advantage engage in
political calling for the RVC. /d.. ¥ 5. She described the RVC as a 527 organization to Mr.
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Butzke. /d.; ROI of Jeff Butzke, pp. 8, 10-11. Mr. Butzke had extensive experience in
political calling and Advantage was already doing work for the RNC, which explains Mr.
Butzke’s impression that the RVC was not affiliated with the Republican Party and also
explains why Ms. Novacek appears never to have attempted to convince Mr. Butzke
otherwise. Butzke Aff., Y 8. Instead, she simply used Advantage to conduct additional calls
for the RVC. Ms. Novavek approached Mr. Butzke to make these calls even though she hud
already zeoeived a conse ewd desint letser fram the RNC that indicatad she shauld stap
holding the RVC ant to the public as an afficial representative of the Republioan Party. Dep.
at 236: 2-20. Even after receiving this RNC letter, she still failed to alter her call scripts to
clarify the RVC'’s status to call recipients.

According to Mr. Butzke, Advantage entered into an informal arrangement with
Ms. Novacek through BPO, and agreed to make calls on behalf of the RVC. Butzke Aff.,

9 8. Ms. Novacek provided call lists and scripts; she claimed that the calls were to solicit
funds from people who had previously contributed to the RVC and therefore it appears likely
the contributors already believed that they were contributing again 10 the Republican Party,
RNC and/or Bush- Cheney "04. Jd.,} S; Dep. Exs. 15, 18-19 (RVC-Advantage Script dated
Octotaer 2004; Emails frum Jidy Nenmeek to jeff Bntzke dated Oct. 11, 2004).

The script stated that the caller was calling on behalf of the Republican Victory
Committee and that the recipient of the call had “supported aur Cammittee in the past.” The
caller further explained that the

Presidential election is very close - which means our state and local candidate

racxs sauid e at risk. Everythieig hidg=e on getting Republicasss to the polls

in two weeks. The Democrats are planning a massive Get-Out-The-Vote

effort in [INSERT STATE]) and we need your help to counter this. Otherwise

the tax and spend liberals could win races from the White House to the state
house and lonal affices. It's crupch time and we need support W get every
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Republican to the polls. Help us defeat Democrats with an emergency gift of
S[INSERT], te be used for Get-Out¢The-Vore efforts.

Dep. Ex. 15.°

The callers also stated that, “Election Law requires we ask your Occupation
(sic) and your Employer (sic)” and informed the individual that “political
contributions are not tax deductible.” Dep. Ex. 15 (RVC-Advantage Script). The
RVC 1eceived approxinrately $10,063 in credit card transactions as a result of these
calls.’

3. Ms Novacek's Explanation

In her deposition, Ms. Novacek asserted that she created the RVC because she had
decided to “create a better mousetrap,” “where the vast majority of ... money that people
contributed was really going to help put conservative candidates in office at the state and
national level.” Dep. at 60:2-12. Ms. Novacek claimed that the RVC was a political action
committee that focused on Republican-leaning conservative agendas. Dep. at 67:15-68:11.
Ms. Novacek also described the RVC as a “membership organization” and claimed that the
two phone solicitations asked people for membership fees to “join” the RVC. Dep. at 117:5-
9, 117:22-118:1. Ms. Nowsseh claimed that the RVC was crested for the alléged purpose of
engaging in voter mohilization and get-out-tkn-vade activities. Dep. at 61:6-62:4. H.owever,

© Ms. Novacek cisims that this script was never used, but that ancther script was used that asked people to vote
Republican, while permitting people to make advance payments to the RVC for the following year's
“mumbership fee.” Dup. st 237:2-13. Howewar, Mr. Bétzke’s recddlection and the enly RVC seript in
Advantage’s possession rebut that claim. Butzke Aff., { 9; ROI of Jeff Butzke, p. 5; Dep. Ex. 15.

7 Because the bank statcments of the RVC and BPO only show transfers from credit card companies during this
time period, it does not appear that any contrilaticns were made by check; therefore, we were unable to contat
any comtributors regarding their solitititions. Dep. at 227:23-228:13. However. because the calls purportedly
tarpeted individuals sho had previously contributed 1 the RVC and bomnss those win comeribined to the RVC
belicwssd éxey weere contxibuting ta this Republican Party and/or the RNC. the Commitrimn ean infer that those

who contributed based on the Advantage calls believed they were again asked to give money to the Republican
Party and/or the RNC.
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contrary to Ms. Novacek’s alleged plan of action for the RVC, she admitted that the only
activities ever engaged in by the RVC were the two sets of phone call solicitations made in
2004. Dep. at 289:14-21.

Ms. Novacek further claimed that she was entitled to state that the RVC was working
on behalf of the Republican Party because the Republican Party is a “broad based phrase
more than an actual entity” and that the “Republican Party” encompusses any extities that
have a convwarvative apendn and m:flect saditional Repubdienn values. Dep. ut 23:1-8.
However, when asked to desciéba the Republican Party, she refirmed to the Republican
National Commiittee, the Natianal Republican Senatorial Committee and various Republican
candidate committees; Ms. Novacek did not describe any entities similar to the RVC. Dep. at
21:16-22:9. More tellingly, when Ms. Novacek described the RVC to Mr. Butzke, who knew
that she was not working for the Republican Party, Ms. Novacek carefully changed her
language, described the RVC as a “527 organization” and never referred to any affiliation
with the “Republican Party.” Butzke Aff., § 5. In addition, Ms. Novacek’s extensive
background in Republican politics, as well as her past experience working for official
Republican entities, deshonstrates that she either knew or should have been aware that she
cauld not considar the RVC us part of the afficial Republivan Party.

Farthrrmore, Ms. Novacek cinimed that she repeatadly informnd Mr. Maddux and
others at Apex, the first vendor, that the RVC was not the RNC and implied that any other
impression was a misunderstanding on their part. Dep. at 170:18-23, 171:2-9; 171:23-172:3.
She claimed that she corrected employees at Apex when they referred to the program as the
RNC and that the documents relating to the RVC all called it the “Republican Victory

Committee.” Dep. at 173:19-174:16; 174:17-175:4. However, evervone at Apex with whom
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we spoke says the opposite, and email records demonstrate that Ms. Novacek was aware that
individuals at Apex considered the program part of the RNC and she failed in her response
emails to correct them. See Email from Jody Novacek to Tom Maddux dated January S,
2004 and response dated January 6, 2004, and Email from Jody Novacek to Adam Booth
dated March 2, 2004 (Ms. Novocek referred to different aspects of the program in terms of
the “RNC Einale — New Performance Grid and t¥e Narrative Workshozt” and the “RNC-
Barkend Report™); see alto Dep. =i 198:17-25 (if smueone referred 10 the progrun a; the
GOP, Mz, Novaceh admits that she may not have corrected them); Dep. s 199:21-200:10 (if
she received an email that stated the RVC program was part of the RNC, Ms. Novacek
admits that she might not have comected it).*

Ms. Novacek also argued that there is “confusion in the marketplace™ regarding the
different political entities soliciting funds from the general public, and asserted that she did
not create such confusion. Dep. at 145:6-9.° However, she seems to have taken advantage of
the confusion existing among potential donors in the course of the RVC’s fundraising efforts.
Ms. Novacek never addressed that “confusion” when preparing her solicitations and, in fact,
touk affnnative steps to exploit the existing cenfusion. For example, she admits that she
drafted cortsba seimmtais sfier tundviag feed@ack from callms, including adding rebuttals that

® Q: When [Apex] describe[d] the program [in the contract and training manual] as an outbound telemarketing
fundraising for the Republican Party, do you recall ever telling them that’s not necessarily accurate or
explaining to iliem what the RVC was¥

A: Well, the Republican Party encompasses many different groups. So 1 may not have specifically pointed
that out. 1 may have just left it as a general statement. Dep. at 191:25-192:8. Ms. Novacek also repestedly
referred to the RVC as a “client,” which would have lead the Apex employees to believe more easily that the
work was for « third-paety seeh as the RNC. ratlier than i entity euntrolled by Ier. Dep. st 168:6-8; 197-198;
ROI! of Radkika Musari, pp. 3-1; see Email from Jedy Novacek 1o Radhiks Musari dined Mineh 24, 2004.

* Q: So vou knew when vou were smting timm calis [with Apex) shze there comld hgve buen smne confinion s
10 who ws calling?

A: That -- that environzant is out theee fior every Republican tnnity that cslls.
Dep. at 173:6-10.
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addressed questions about the Bush-Cheney campaign, requests for a Bush-Cheney bumper
sticker and requests for information about Republican state party committees. Dep. at 141:2-
25; Dep. Ex. 8 (RVC Rebuttals). Yet, even after being made aware that her call scripts
caused people to believe they were speaking with the Bush-Cheney "04 committee or the
RNC, Ms. Novacek did not alter the call scripts to end any such confusion. Indeed, based on
interviews with sorre of the contributurs, it appears the primary reasen they sent money
the RVC was bexause they wsro emstfused as to its true irdenitity.

Ms. Novacek alan adwitted that the two phone solicitations raised at least $50,000 for
the alleged purpose of supporting candidates in federal and state elections. Dep. at 60:9-12,
207:23-208:5. Bank records and other information indicate that the solicitations resulted in
approximately $75,000 in contributions in 2004. However, no money received by the RVC
was ever given to any candidate or political committee. Dep. at 266:13-267:1. Indeed, based
on bank records, it is clear that any contributions initially deposited into the RVC’s accounts
were disbursed to Apex or Advantage; disbursed to Ms. Novacek directly; or transferred to
the BPO account. That BPO account also received incoming money from other entities,
likely other business ventures engagad in by Ms. Novseek, and Ms. Novacek paid Apex and
Advantage ticeeeh the BPO ascount. Ms. Nowvacek alao appoass tn have metde a largs
namksr of payments for personal liviag exprnses from the RPO accosont. Although
Ms. Novecek claimed that any checks written to her from the accounts were for RVC
expenses, Dep. at 269:11-17, it is unclear whether the RVC had many, if any, expenses other

than its telemarketing expenses.
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M. LEGAL ANALYSIS
A.  Fraudulent Misrepresentation

Under section 441h(b) of the Act, a person cannot fraudulently misrepresent herself
as speaking, writing, or otherwise acting for or on behalf of any candidate or political party
or employee or agent thereof for the purpose of soliciting contributions or donations and a
person canmot “willfully and knowingly pasticipate in or conspire to participate in eny plan,
scime, os tnign to” engage in any of tht mismyreseninticns desorilerd above. fee 2 U.S.C.
§ 441h(b); sce slse 11 C.F.R. § 110.16. To violate ssction 441k, the Act requires thet the
vialator had the intent ta deceive, but does not require that the violatar sustain all elements of
common law fraud. See MUR 3690; MUR 3700."° Even absent an express
misrepresentation, a scheme devised with the intent to defraud is still a fraud if it was
reasonably calculated to deceive persons of ordinary prudence and comprehension.

See United States v. Turner, 377 F.3d 232, 242 (2d Cir. 2004), citing Silverman v. United
States, 213 F.2d 405 (5* Cir. 1954).

Based on the available evidence set forth above, the KVC and Ms. Novacek violated
section 441h(b)(1) by making plrone calls, mailing letters and entering into agreements for
the Me of soliciting ebntrivutions while iniontiomally missepresenting that they ware
acting under the authority of the Republioan Party. Fuethermare, that evidence demonstrates
that Ms. Novacek knew that she could not claim that the RVC was operating on behalf of or

19 As will be discussed in greater detail. the RVC did not place a sufficient disclaimer on its mailing. See infra,
segtion 111.B. In the puat. the Commission has lieid on oceasion thx the presence of a diaclaizar sating the
person and/or entity that paid for and authorized a communication negates intent. See MUR 220S: MUR 3690;
MUR 3700. However, in MUR 5089, the Commission more recently rejected the notion that such a disclaimer
suiomatically negates intent and found reason to believe that a committee violated section 441h even with the
presence of a disclaimer. See also Explanation and Justification, 11 C.F.R. § 110.16. 67 Fed. Reg. 76,969 (Dec.
31,2002).
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soliciting money for the Republican Party, and therefore the violations of the Act appear to
have been knowing and willful."”

Ms. Novacek’s actions and statements to others demonstrate her intent to deceive any
potential donors and Apex and, furthermore, were deliberately calculated to leave a
misimpression that the RVC was soliciting money for the Republican Party or RNTC, thereby
taking advarmege of au already existing eenfusion. It appesrs that the confimion nsay have
almndy exisgpd amang the geneml publia as 1o ths exterst of the applicability of the
Republican party lahel. However, Ms. Novoesk's actisus wese focusexd on sxpleiting the

confusion as it specifically related to the potential RVC donors. Ms. Novacek admitted

drafting the scripts and follow-up letters and hiring Apex and Advantage to make the phone

call solicitations at issue here. Dep. at 118:4-8; 182:18-19. As described above, the scripts

and letters repeltédly referred to “the Republican Party,” “our party,” and the like. The
follow-up letters in particular referred five times to the Republican Party, including in a
statement — “contributions to the Republican Party are not tax-deductible.” (emphasis added).

Furthermore, Ms. Novacek repeatedly described the RVC as part of the Republican
Party andfor the GOP, in decaments such as the eontractual arrangemem with Apex. See,
e.g., Dep. Ex. 14 {Antachmest 1 Swtemuent of Work #1); see also Dep. Ex. 13 (Meme from
Jody Novacek to Adam Booth dated January 14, 2004). Indeed, she appears to have

" The phrase “knowing and willful” indicates that “actions [were] taken with full knowledge of all of the facts
and a recognition that the action Is prohibited by law.” 122 Cong. Riec. H3778 (duily ed. May 3, 1976); see also
Federal Election Comm 'n v. John A. Dramesi for Cong. Comm., 640 F. Supp. 985, 987 (D.N.J. 1986)
(dissinguishing betiveen “knowing” sad “knoweing and willful™). A knewing and wiiliful violation mgy be
established “by proof that the defendant acted deliberately and with knowledge™ that an action was unlawful.
United States v. Hopkins, 916 F.2d 207, 214 (5® Cir. 1990). In Hapkins, the court found that an inference of a
knowing and wiflful vielation could e dravm “frem the defendems’ cléborate scheme for disgaishig their ...
politicai evacritritions....” /d. ét 214-15. The voust also fbund that the evidenve did not hawe ® show thi a
defendent "had specific knowiedge of the reguiatinns™ on “cosclusimely demanstrate™ a defendant’s state of
mind,” if thete vere “fagis and cimumstansas from which the jury reasenably ceuld imfer ihat {the dzfondant]
knew her condict was unsuthorized and illegal.” Jd. & 213 (quading Unired Seares v. Bordelan. 871 F.2d 491,
494 (5th Cir.). cert. denied, 439 U S. 838 (1989)).
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intentionally deceived Apex and its employees into believing they were working on behalf of
the Republican Party; she told them that the RNC encompassed the RVC, and she does not
appear to have corrected them when they referred to the RVC as the Republican Party.

These statements and omissions on her part have been intended to, and certainly had the
effect of, creating an environment in which Apex employees could and would answer “yes”
wilen recipients asked, as at least one did, whether it was the Republican Party that was
cajiing. Ms. Nbvacei aito adnéted that she kmew timoe renaiving the cudis vere vonfused ax
1o the entity calling bacamse many resipis esked for infcrmation for the RNC or Bush-
Cheney "04. However, she failed to comrect those misimpressions or rewrite the call scripts
in & way to alleviate the confusion. _

Moreover, although reliance on the misrepresentation is not necessary to prove a
violation of section 441h (see Explanation and Justification, 11 C.F.R. § 110.16, 67 Fed. Reg.
76,969 (Dec. 31, 2002); Neder v. United States, 527 U.S. 1, 24-25 (1999)), every individual
with whom we spoke at Apex and any individual who received a solicitation call with whom
we spoke believed that the RVC was representing and/or working on behalf of the
Republican Party o= the RMC a4 wes asking for contributions t help reclest Presidumt
Bush, ad :nany cotriributers wrote chusio pnyable to the Rroubdican Party ar other official
Republican organizations. Ms. Novarek succesafully ereated a false impression and
exploited the confusion.

In her testimony, Ms. Novacek attempted to leave the impression that she had a good
faith belief that she could use the name “Republican Party” in the manner she did because the
“Republican Party™ is a “broad based phrase” that effectively encompassed all persons and

organizations espousing Republican principles. But to the extent she claims such a good
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faith belief, we do not believe that claim is credible. For example, when asked to describe
the “Republican Party,” Ms. Novacek named only official Republican entities such as the
RNC, the “Republican Senatorial Committee” (sic), and a “congressional committee.” In
addition, her years of experience in conducting fundraising for actual official Republican
organizations shows that she could not, in good faith, have believed that her organization was
truly part of the official “Republican Party.” Furthermore, despite beiiag served wifhi a cease
and dasist Jetter from the RNC, Ms. Novacek cantinued to run her pmogram with Advantene,
alibough she was meare careful not to explioitly stase, but mther cnly izaply, 1o potential
contributors that she was working with the Republican Party. Additionally, the contrast
between her statements and conduct towards Apex, whose personnel had no reason to doubt
that RVC was a project of the RNC or the Republican Party, and her statements and conduct
towards Advantage, where Mr. Butzke knew better, belie any claim by Ms. Novocek that she
thought she could freely represent herself as “the Republican Party.” For example, Ms.
Novocek, in her dealings with Apex, made repeated references to the RNC/Republican Party
in conversations and emmils to employees of Apex, while she made no references, either
directly or indirectly, in ier dealings with Advamage tlrough Mr. Butzke to suggest or imply
a connection to the RepubiEcan Party ec the RNC.

Finally, M= Novacak claims that, in efféct, she intendgd, in good faith, foe the RVC
to become a real political organization that would be a “better mousetrap” for political
fundraising. As an initial matter, even if she had every good faith imention for the RVC to
be a “real” political committee, fundraising for it by fraudulently misrepresenting it to be the
Republican Party would still violate section 441h(b) since the RVC’s calls were designed to

deceive the recipients into believing the calls were on behalf of the Republican Party or the
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RNC. Moreover, we do not believe that claim is credible. The RVC never made any
contributions to any candidate or any other political entity, and no other political activities
were undertaken by the RVC. In addition, contributions specifically earmarked for entities
such as the RNC or Bush-Cheney 04 were never forwarded to those entities. Even after
payments to Apex and Advantage (which constituted the majority of the RVC’s
disbursements), most of the remnaining fund¥ went tither to Ms. Novacek or to her other alter
¢go, BPO; the BPO funds, in tum, were camminglod with funds from ather mnes and vrure
used by her to pay persorml expenses.

For all of these reasons, we are prepared to recommend that there is probable cause to
believe that RVC and Ms. Novocek, in both her official capacity as treasurer and personal
capacities, knowingly and willfully violated 2 U.S.C. § 441h(b)(1) by misrepresenting the
RVC as acting on behalf of the Republican Party. Similarly, because the BPO entities
entered into contracts on behalf of the RVC 1o make the solicitation calls in question, there is
probable cause to believe that the BPO entities knowingly and willfully violated 2 U.S.C.

§ 441h(b)(2) by participating in or conspiring to participate in a scheme or plan to
fraudulently misrepresent the RVC os representing the Repulilican Party.

B.  Disclajmer

Any public communication by any person that salicits any contribution must contain
a disclaimer. 2 U.S.C. § 441d(a); 11 C.F.R. § 110.11(a). A public communication, for this
purpose, includes any communication by mailing or phone bank. 11 C.F.R. § 10026. A
“telephone bank™ means more than 500 telephone calls of an identical or substantially similar
nature within a 30-day period. 11 C.F.R. § 100.28. “Substantially similar” means

communications that include substantially the same template or language. Jd. If the
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communication is not authorized by a candidate, a candidate’s authorized political committee
or any agent, the disclaimers must state the name and street address, telephone number or
World Wide Web address of the person who paid for the communication and state that the
communication is not authorized by any candidate or candidate’s committee. 2 U.S.C.

§ 441d(a)3); 11 C.F.R. § 110.11{bX3). The disclaimer must be presented in a clear and
conspicuous manner, be of sufficient type size to be clearly readable, and be contained in &
pxami box set azvet fam the other cottevt of the ccanmunicatien. 2 U.S.C. § 641d(c);

11 CF.R. §§ 110.11(c)1), 110.11{c)(2)(i)-(ii).

Based on the number and amount ef ceztributions, the RVC made more than 500
phone calls of an identical or substantially similar nature within a 30-day period.
Nonetheless, aithough the calls and the follow-up letters stated that they were made (in the
case of the calls) or paid for (in the case of the letters) by the “Republican Victory
Committee,” it is undisputed that the call script did not contain a sufficient disclaimer as to
who paid for or authorized the calls despite the fact that they were direct solicitations for
donations, &nd the disclaimer on the letter was not in 4 box and did not contain the street
address, telephone number or World Wide Web sddress of the RVC.

Fuziheemore. Ms. Novacuk asmited that she kanew xhe needed o use a dicclsiiem on
the vells and mailers because of hor priar political wark. Dep. at 137:2-5. She claimed that
she thought her disclaimer was “in compliance,” but also admitted that, despite her repeatad
references to election law in correspondence with Apex and Advantage and in the
solicitations made by Advantage. she never read the Act or Commission regulations. Dep. at

136:22-24.
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Accordingly, we are prepared 1o recommend that the Commission find probable cause
to believe that the RVC and Ms. Novacek, in her official capacity as treasurer, violated
2U.S.C. § 441d(a).

V. RECOMMENDATIONS

1. Find probable cause to belicve that the Republican Victory Committee, Inc. a/k/a
Republican Victory 2004 Committee and Jody Novacek, in her official capacity
as treasurer and persomal capacitles, knowingly and willfully violated
2 U.S.C. § 41h(bX1);

2. Find probable cause to believe that the Republican Victory Committee, Inc. a/k/a
Republican Victory 2004 Committee and Jody Novacek, in her official capacity
as treasvrer, violated 2 U.S.C. § 441d(a); and

3. Find probable cause to belicve that BPO, Inc. and BPO Advantage LP knowmsly
and willfully violated 2 U.S.C. § 441h(b)(2).

Amn Marie Terzaken E \

Acting Associate General Counsel

for Enforcement
i) ') - »
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Sidney Rocke-""
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Assistant General Counsel




